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  IN THE COURT OF THE ASSISTANT SESSIONS 

JUDGE, SONITPUR AT TEZPUR 
 

 
 
PRESENT  :     Sri P.C. Kalita, AJS, 
   Assistant Sessions Judge,    
   Sonitpur, Tezpur. 
 

 

SESSIONS CASE NO. 111 OF 2013 

GR Case No. 209/10 

Under Section 448/376 of Indian Panel Code 

 

   State of Assam  
 

    –Versus – 
 

    Md. Mainul Haque @ Ibrahim Ali, 
Son of Late Mahar Sli 
Vill – Singlimari 
PS – Dhekiajuli, 
Dist – Sonitpur, Assam.  …………. Accused Person        

 
   

ADVOCATES APPEARED: 
 

 
 For the State   : Sri Mahendra Bora,  
      Additional Public Prosecutor 
 

 
For the accused person     :       Sri M. Gogoi, 
  Advocate. 
 

   
Date of evidence   :     22-08-2013, 09-01-14, 
     13-02-14, 04-06-14 

 And 24-06-14. 
        

 
Date of Argument  :  08– 12 – 2014.   
 

 
Date of Judgment :   12-12– 2014.  
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J   U  D  G    M   E  N   T.  
 

1.   The prosecution case, inter-alia, in brief, is that the 

complainant/victim, filed a complaint before the learned Chief 

Judicial Magistrate, Sonitpur, Tezpur, stating that on 02-02-2010, 

at about 12 O’ clock (at night), accused Mainul Haque by breaking 

open the door trespassed into her residence and thereafter by 

gagging her mouth, committed rape on her. The accused person 

threatened her not to disclose the mater to anybody.        

 

2.    The complaint was forwarded to the O/C Dhekiajuli 

Police Station for registering a case, to investigate the matter and 

to submit final report after due investigation. Accordingly, the 

Officer-in-Charge of Dhekiajuli PS registered a case, conducted 

investigation and finally laid chargesheet u/s 447/354/506  of IPC 

against the accused Md. Mainul Haque.  

 

3.  During trial, the learned Magistrate, after recording the 

statement of the victim, finding sufficient material u/s 376 of IPC to 

proceed against the accused person, committed the case u/s 323 

CR.P.C.  to the Court of learned Sessions Judge, Sonitpur, Tezpur. 

Thereafter, the learned Sessions Judge, Sonitpur, Tezpur 

transferred the case to this court for trial. Considering the materials 

available on case record and relevant documents of case diary, the 

charge was framed against the accused under Sections  448/376  

of IPC. Then the contents of charge was read over and explained 

to the accused to which, he has pleaded not guilty and claimed to 

be tried.  

 

4.  To bring home the charges, the prosecution has 

examined as many as 7 (seven) PWs including the Medical Officer 

and the Investigating Officer.  The accused is examined u/s 313 
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CrPC. The pleas of the accused are of total denial and he has 

declined to adduce any defence witness.   

 

5.    Points for determination: 

(i) Whether the accused on 02-02-2010 at night at 

about 12 O’ clock, at Sengelimara, under Dhekiajuli PS 

committed house trespass by entering into the residential 

house of victim  in order to commit the offence of rape on 

the victim and thereby committed an offence punishable u/s 

448 of IPC? 

(ii) On the same day, time and place the accused 

committed rape on the victim/ informant and thereby 

committed an offence punishable u/s 376 of IPC?  

  

 Discussions, Decision and reasons thereof:- 

6.  I have carefully perused the evidence and the 

materials available on the case record. Heard arguments of both 

sides. Now, let us examine the evidence of the PWs to decide the 

case at hand.     

7.  PW 1, the victim-cum-informant, stated that she 

knows the accused person. One day, about 4 years ago, at about 

12 O’clcok (at night) while she was sleeping at home, accused by 

breaking open the door, entered into her house and thereafter, by 

gagging her mouth, committed rape on her. She could identify the 

accused through his voice. While she made attempt to hue and cry, 

accused threatened her to kill. At the time of occurrence, her 

mother was there and her mother came to know about the incident 

while the accused fled away. Her uncle, Akbar Ali, came to the 

place of occurrence. On the night of occurrence, she told her 

mother about the incident. After 2 days of the incident, she lodged 

the ejahar. Police got her medically examined and recorded her 

statement through the court.  
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  PW 2, Jamila Khatoon, mother of the victim, stated 

that, one day, about 4/5 years ago, at night about 9 p.m., she was 

sleeping at home nearby the room of the victim. Then, the accused 

person by breaking open the door, entered into the house. She 

heard pulling-pushing, hue and cry in the room, but, did not see 

anybody due to darkness. She made hue and cry, after the accused 

leaving the house. At that time, Akbar Ali, came to the place of 

occurrence. Her victim daughter told her that accused caught the 

victim daughter.  

  PW 3, Harun Rashid, a neighbour, stated that he 

knows both the parties of this case. The incident took place about 

3 years back. He heard about the incident after 2/3 days of the 

occurrence.  

  PW 4, Abdul Mobarak Ali, stated that he knows both 

the parties of this case. He knows nothing about the incident. At 

this stage, the prosecution has declared hostile this witness.  

  PW 5, Dr. Jahanara Begum,  stated that on 07-07-

2010 she was at Kanaklata Civil Hospital, Tezpur as Sr. Medical and 

Health officer and on that day, she examined the victim Jahida 

Khatoon, 25 years, D/O Late Najimuddin  of Chengelimari, Police 

Station Dhekiajuli, in reference to Dhekiajuli PS Case No. 41/10, 

escorted by a lady home guard. Upon examination she found the 

following :-  

GENERAL EXAMINATION. 

   Height – 5 ft., Weight – 45 kg, Teeth – 14/14. 

     Her secondary sexual characters were well developed. 
There was no marks of injury or violence seen in her body or 
private parts. Hymen is absent.  

   Urine test for pregnancy negative. Vaginal smear 
report has not been received that date. 
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   X-ray report suggests the age of the person is above 
18 years. So, inference of the lady is above 18 years of age and no 
positive sign of sexual assault.    

   Ext. 1 is the medical report and Ext.1 (1) is her 
signature. Ext. 2 is the advice slip and Ext. 2 (1) is her signature. 
Ext. 3 is the Laboratory report.  Ext. 4 is the X-ray report with 
plates.  

     

  PW 6, Sri Pulakesh Rava, SI of Police, stated that on 

26-04-10, he was serving at Borsola Police Out  Post and on that 

day, the O/C Dhekiajuli PS endorsed him to complete the further 

investigation of the Dhekiajuli PS Case No. 41/10. He, perusing the 

case diary, finding it half done, started further investigation. On  

28-05-10, he arrested the accused Mainul Haque, collected the 

medical report of the victim and thereafter, laid chargesheet u/s 

447/354/506 of IPC against the accused. Ext. 5 is the chargesheet 

and Ext. 5(1) is his signature thereon.  

    PW 7, Mahendra Nath Bora, SI of Police, stated that 

on 08-02-10, he was serving as Incharge of Borsola Out Post. On 

that day, the complaint, receiving from learned Chief Judicial 

Magistrate, Sonitpur, Tezpur, registering a case, endorsed him for 

investigation. He made a GD Entry of the complaint, forwarded the 

complaint to the Dhekiajuli Police Station for registering a case. 

Accordingly, next day, he visited the place of occurrence, recorded 

the statement of the victim and other witnesses. He also sent the 

victim for medical examination and recorded the statement of the 

victim u/s 164 Cr.P.C through the Court. In the mean time, he has 

been transferred, and so, he handed over the case diary to the 

O/C. Ext. 6 is the sketch map of the place of occurrence and Ext. 

6(1) is his signature thereon.  

8. Legal Position. 

   To bring home an offence u/s 376 of IPC, the 

prosecution must prove : 

“(i)  accused had sexual intercourse with a woman;  
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(a) if the woman is below sixteen consent or 

willingness on her part would be irrelevant, except when the victim 

is his wife ;  

(b) if the victim not united by wedlock with accused 

be sixteen or above, the Court is to find on evidence that there was 

no willing participation or active consent on the part of the victim 

woman.”    

Analysis of evidence.  

    It is not in dispute that the victim is a major, above 18 

years of age.  

    From the complaint, it appears that the occurrence 

took place on 02-02-2010, but the same was filed before the 

learned Chief Judicial Magistrate on 04-02-10 and the concerned 

PS registered a case on 08-02-10. Thus, it appears that there was 

2 days delay in lodging the ejahar, but, there is no explanation in 

the ejahar nor in the deposition of PW 1, as to why, the delay 

occurred in lodging the same. Non-explanation of delay of 2 days, 

is fatal to the prosecution.   

    Now, from the evidence on record, it is seen that PW 

1, the informant-cum-victim, is the prime witness in this case. Her 

deposition is that on the night of occurrence (at about 12 p.m.) 

accused by entering into her residence, by gagging her mouth, 

forcibly committed rape on her. During cross-examination, this PW 

1 stated that she could not remember the date of the occurrence. 

Her daughter was sleeping with her at the time of occurrence and 

her mother was sleeping near her bed. The elder brother of the 

accused got married her elder sister. The accused used to come to 

their residence since earlier. It was darkness at the time of 

occurrence and there was no light. After lodging the ejahar at the 

Police Station, she filed this complaint. For the same incident, her 

mother filed a case.  
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  The PW 1, the complainant, in her statement recorded 

u/s 164 Cr.P.C. stated that the accused person forcibly committed 

rape on her, for several times, for this, her uncle lodged ejahar 

against the accused. Thereafter, also, the accused person forcibly 

committed rape on her on several times, last on 02-02-10. 

   Thus, the statement of the PW 1 recorded u/s 164 

Cr.P.C and her depositions before the Court found to be 

contradictory. There is also evidence that for the same occurrence 

her (PW 1) mother lodged a separate ejahar. But, the fact of that 

ejahar is not known. 

   The Medical Officer (M.O) also does not support the 

allegation of rape, who did not find any sign of rape on the victim 

(PW 1). 

    PW 2, mother of the victim, also do not support the 

testimony of PW 1. This PW 2, during cross stated that the 

occurrence took place at 9 p.m., and one Akbar Ali came to the 

place of occurrence. But that Akbar Ali was not examined by the 

prosecution side. 

  PW 3 is a hearsay witness and he does not support at 

all the prosecution case. PW 4 has been declared hostile by the 

prosecution.  

  PW 6 and 7 are the Investigating Officers.  

  PW 7, the I.O in cross-examination stated that he 

received the ejahar only on 08-02-10.  

  The testimony of PW 1 that on the night of 

occurrence, accused person by gagging her mouth forcibly 

committed rape on her, does not inspire confidence and found no 

trust-worthy. Therefore, no case is made out u/s 376 of IPC 

against the accused person.   
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House trespass (448 of IPC):  

9.           To constitute the offence u/s 448 of IPC, the prosecution 
must prove:       

   (a) the accused committed criminal trespass, 

  (b) that he trespassed by unlawfully entering into or 

by remaining on the property unlawfully after initial lawful entry,   

  (c) that such trespass was in respect of a building tent 

or vessel, 

   (d) that such building, tent or vessel was used as a 

human dwelling or as a place of worship or as a place of storing 

property.  

  PW 1, the informant-cum-victim, stated that on the 

night of occurrence, at 12 p.m., accused person by breaking open 

the door, trespassed into her residence. This PW 1, could identify 

the accused by his voice though it was darkness at that time.  

  PW 2, mother of the victim, who was near the room, 

could not see the accused due to darkness. The daughter of the 

victim-cum-informant as claimed by her to be remained with her, 

was not examined by the prosecution.  

  Other PWs 3 and 4 do not support at all the 

prosecution case.      

   From the above facts and circumstances, it is doubtful 

that the accused made unlawful entry on the night of occurrence in 

the residence of PW1. So, no case is established u/s 448 IPC 

against the accused person.  

   Other PWs 3  and 4 do not support at all the 

prosecution case.      

  

10.  In view of the above discussions and considering all 

aspects, I hold that the prosecution has failed to prove the case u/s 

448 and 376 of IPC against the accused beyond all reasonable 
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doubts. Hence, I acquit the accused from the charges leveled against 

him.  

 

 

11.  The accused be set at liberty forthwith. His bail bond 

stands cancelled.     

   The case is disposed of accordingly. 

 

12.           Given under my hand and seal of this Court on this day, 

the 12th   day of December, 2014. 

 

           (P.C. Kalita) 

              Assistant Sessions Judge,

                       Sonitpur, Tezpur. 

 

 

Dictated and corrected by me. 

 

  

 

 

 

 

Dictation taken and transcribed by me :  

    

  (R. Hazarika), 

  steno. 

             
  

 

 

 

 

 

(P.C. Kalita) 
Assistant Sessions 

Judge, 
Sonitpur, Tezpur. 
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A  P  P   E   N  D   I   X 
 

Prosecution witnesses : 

 

PW 1          :    victim. 
 PW 2  :    Jamila Khatoon, 

 PW 3          :    Harun Rashid, 
 PW 4  :    Abdul Mobarak Ali, 

 PW 5           :   Dr. J. Begum (MO) 
 PW 6   :   Sri Prakash Rava (IO),   

 PW 7           :   Sri Mahendra Nath Bora, 
   

 
Defence Witness           :   Nil  
 

 
Court Witness     :         Nil 

  
 

Prosecution Exhibits:     :       

 
 Exhibit 1     :     Medical report,  

Exhibit 2               :     Advice slip 
  Exhibit 3       :     Lab report. 

                 Exhibit 4 :     X ray Report with plates. 
 Exhibit 5     :     Chargesheet. 

Exhibit 6               :     Sketch map.    
   

Material  Exhibits:        : Nil 
 

  

Defence Exhibit         : Nil 
 

 

Court Exhibit      : Nil 
 

 

Exhibit produced by witness :  Nil. 

  
 
 
         (P.C. Kalita) 
        Assistant Sessions Judge, 
              Sonitpur : Tezpur.  

 


